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1.0 Proposed Action 
 
The United States Environmental Protection Agency’s (“EPA”) Region 1 office (“Region 1” or 
the “Region”) is proposing a modification to the current National Pollutant Discharge 
Elimination System permit NH0001473 (“NPDES Permit” or “Final Permit”) issued on April 2, 
2018, to Granite Shore Power Schiller LLC (“GSP” or “Permittee”) for discharges from a steam 
electric generating station in Portsmouth, NH. The Final Permit authorizes discharges to the 
Piscataqua River. The Final Permit also authorizes the Permittee to withdraw cooling water from 
the Piscataqua River via two cooling water intake structures. 
 
Among other things, the Final Permit provided a compliance schedule for the Permittee to 
evaluate and install certain equipment as the Best Technology Available (BTA) for minimizing 
the adverse environmental impact of the cooling water intake structures, in accordance with 
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§ 316(b) of the Clean Water Act (“CWA” or the “Act”), as discussed more fully below.1 On 
March 31, 2021, the Region received a request from the Permittee pursuant to 40 CFR § 122.62  
to modify provisions of its NPDES Permit related to CWA § 316(b). Specifically, the Permittee 
requested a modification to remove the requirement at Part I.A.11 to install wedgewire screens 
(and associated additional milestones at Part I.A.11.b) based on new information that was not 
available at the time of permit issuance. The Permittee requested that the Region replace the 
wedgewire screen requirement in the Final Permit with requirements limiting the intake flow of 
the cooling water intake structures by specified amounts and that the Final Permit require the 
permittee to operate a “system of technologies, management practices, and operational measures 
optimized to minimize impingement mortality.”  
 
As described in more detail below, EPA is proposing modifications in the Final Permit based on 
the Permittee’s request. For the reader’s convenience, EPA has indicated the proposed 
modifications in the Draft Permit Modification by underlining text proposed for addition to the 
Final Permit and striking through text proposed for deletion from the Final Permit. EPA is 
seeking, and will accept, only comments that address the proposed modifications, as designated 
in the Draft Permit Modification and discussed in Section 3.0 of this Statement of Basis. All 
other aspects of the existing permit will remain in effect for the duration of the unmodified 
permit and are not being reopened for public comment and modification. See 40 CFR 
§ 124.5(c)(2).  
 

1.1 The Facility 
 
Schiller Station (“Facility”) is a four-unit, 163 megawatt (MW) steam electric generating facility 
located on the southwestern bank of the Piscataqua River in Portsmouth, New Hampshire.2 The 
Facility’s three main generators, designated as 4, 5, and 6, are all rated at 48 MW each. Units 4 
and 6 are equipped with dual fuel boilers capable of firing either pulverized bituminous coal or 
#6 fuel oil. Unit 5 was converted to a dual fuel fluidized bed boiler that burns wood chips and/or 
other low grade wood products for its primary fuel. The remaining unit, designated CT-1, is a 19 
MW combustion turbine fired with #1 fuel oil that is typically operated only during periods of 
highest seasonal peak demand. As part of its process for generating electricity, Schiller Station 
uses an open-cycle (or “once-through”) cooling system. The Facility withdraws water from the 
Piscataqua River through its cooling water intake structures (CWIS) and uses it to condense the 
steam sent through the electrical generating turbines after which the heated non-contact cooling 
water (NCCW) is discharged to the Piscataqua River. 
 
The facts concerning the Facility and the waterbody that are relevant for the purpose of NPDES 
permitting are discussed in detail in the Fact Sheet that EPA issued in 2015 together with the 
draft NPDES permit for the Facility and the Responses to Comments issued by EPA in 

 
1 The compliance schedule in the Final Permit was modified by letter on March 25, 2020, pursuant to 40 CFR 
§ 122.63 (Minor Modification) to extend the deadlines at Part I.A.11.b.1. for completing the pilot testing and 
submitting a final design. 
2 When Draft Permit NH0001473 was public noticed on September 30, 2015, Schiller Station was owned and 
operated by Eversource Energy (formerly Public Service New Hampshire). The Facility was subsequently purchased 
by Granite Shore Power Schiller LLC and the transfer of ownership of the effective NPDES Permit (which had 
expired on October 11, 1995, but was administratively continued pending a new permit) was completed on January 
10, 2018. The Final Permit was issued to GSP Schiller on April 6, 2018. 
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conjunction with the 2018 Final Permit. These documents are incorporated herein by reference 
for purposes of providing additional background information concerning the Facility, the Final 
Permit, and the relevant law. 
 

1.2 Final Permit 
 
On August 15, 2014, EPA promulgated Final Regulations to Establish Requirements for 
Cooling Water Intake Structures at Existing Facilities (“Final Rule”), codified at 40 CFR part 
125 subpart J, which became effective on October 14, 2014. See 79 Fed. Reg. 48,300 (Aug. 15, 
2014). As the prior Schiller Station permit expired (and the NPDES application for re-issuance 
was submitted) well before promulgation of these regulations, the Region made the best 
technology available (BTA) determination pursuant to the “ongoing permit proceedings” 
provision at 40 CFR § 125.98(g). The Region determined that it had sufficient information to 
evaluate the available technologies (including the factors in 40 CFR § 125.98(f)(2) and (3)) and 
considered the requirements of 40 CFR §§ 125.94(c), 125.94(d), and 125.98(f) in making its 
BTA determination. See 2015 Fact Sheet at 81-84; Response to PSNH Comment V.B.1 and 
Sierra Club Comment III.C. EPA evaluated the existing CWIS technology (traveling screens), 
alternative intake locations, modifications to the existing traveling screens, physical and 
behavioral barriers, variable frequency drives, scheduled maintenance outages, and closed-
cycle cooling. See 2015 Fact Sheet pp. 99-148. After considering the cost and benefits of each 
option, EPA concluded that the BTA at Schiller Station for minimizing adverse environmental 
impacts associated with impingement and entrainment in accordance with Section 316(b) of the 
CWA is wedgewire screens with a design velocity no greater than 0.5 fps. See 2015 Fact Sheet 
at 156-172. 
 
During the public comment period for the 2015 Draft Permit, Public Service Company of New 
Hampshire (PSNH), which owned and operated Schiller Station at the time, the Sierra Club, 
and the Conservation Law Foundation submitted comments on the BTA determination. EPA 
addressed these comments in the Response to Comments that accompanied issuance of the 
2018 Final Permit. The Final Permit requires the Permittee to install and operate fine-mesh 
(defined as 0.8 mm or less) wedgewire screens with a through-screen velocity no greater than 
0.5 fps. See Part I.A.11.a.1 and 2.3 The Final Permit, Part I.A.11.b established a compliance 
schedule for the installation and operation of the equipment. In response to comments about the 
uncertainty of the effectiveness and optimal design for the screens (including selection of slot 
size), the Final Permit allowed additional time for the Permittee to conduct a pilot study. See 
Responses to PSNH Comment V.B.5 and Sierra Club Comment IV.B.1, B.7. The Final Permit 
was not appealed and it—including the BTA determination and CWIS requirements—became 
effective on July 1, 2018. 
 

 
3 Part I.A.11.a.3 requires the Permittee to institute a best management practice of shutting down the intake pumps 
associated with a particular generating unit to the extent practicable when that generating unit is not operation and 
water is not needed for fire prevention or other emergency conditions. The Permittee did not request a modification 
to this requirement and has implemented this practice since issuance of the Final Permit as evident by the flows 
reported in the monthly discharge monitoring reports. Part I.A.11.a.3 is not addressed by the proposed permit 
modification. 
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GSP conducted the pilot study in 2019 and submitted the results to EPA in July 2020. 
Wedgewire Screen Site-Specific Study Engineering Evaluation GSP Schiller LLC- Schiller 
Station, Enercon 2020; Evaluation of the Entrainment Reduction Performance of 0.8-mm and 
3.0-mm Cylindrical Wedgewire Screens at Schiller Station, Normandeau 2020. GSP concluded 
that implementation of a full-scale wedgewire screen installation at Schiller Station would be 
“imprudent” based on site-specific operational/equipment issues, unanticipated screen 
degradation, and entrainment reductions for the wedgewire screens that were significantly 
lower than expected. In a March 31, 2021 letter, GSP requested that EPA modify the permit to 
require the Permittee to optimize a “system of technologies, management practices, and 
operational measures” as the BTA to minimize impingement mortality and establish flow 
restrictions as the BTA to minimize entrainment. This Statement of Basis describes the 
derivation of the conditions of the modified draft permit and the reasons for them. 
 
2.0 Basis of Proposed Permit Modification  
 
This Statement of Basis reflects EPA’s consideration of the Permittee’s request for modification 
of the BTA requirements in the Final Permit. As explained in the Fact Sheet and in the Response 
to Comments for the Final Permit, the losses from impingement mortality and entrainment at 
Schiller Station constitute an adverse environmental impact on the Piscataqua River and 
additional controls are necessary and warranted to minimize that impact consistent with the BTA 
standard of CWA § 316(b) and the 2014 CWA § 316(b) Final Rule. See, e.g., 2015 Fact Sheet at 
105 and Response to Comment V.B.2. Further, EPA is not revisiting the BTA determination 
from the Draft or Final Permits. The BTA determination for the Final Permit was based on 
consideration of the relative costs of the two available and potentially effective technologies in 
light of the quantitative and qualitative benefits of reducing entrainment. See Response to Sierra 
Club Comment IV.A.2.a. This determination and the requirements of the Final Permit were not 
challenged. In addition, this Statement of Basis is not intended to serve as EPA’s assessment of 
GSP’s conclusions from its 2018 pilot study. EPA acknowledges that GSP experienced 
operational and equipment issues with the technology, which resulted in lower-than-expected 
entrainment reductions when compared to the estimated values for the draft and final permit 
determinations. The results of the study suggest that full implementation of wedgewire screens at 
Schiller Station may be more complex than anticipated, and changes to the design and/or number 
of screens, mechanical repairs, and more frequent cleaning will likely result in increased costs 
compared to the values evaluated for the Final Permit. However, the performance of the 
technology during the pilot study is not central to this modification.  
 
For this modification, EPA considers whether GSP’s proposed alternative CWIS requirements 
for entrainment are as effective or more effective than the site-specific requirements in the Final 
Permit. In addition, EPA considers whether the proposed requirements for impingement 
mortality comply with one of the BTA alternatives for impingement mortality at 40 CFR 
§ 125.94(c). The proposed requirements are based on new information about the current and 
future operation of the Facility. For the Draft and Final Permits, EPA chose to evaluate impacts 
based on design flow because these are the conditions that PSNH requested in its 1995 permit 
application (AR-044) and in the updated application submitted in 2010 (AR-139). See 2015 Fact 
Sheet at 93. In neither of these submissions did PSNH indicate that it planned to operate at lower 
capacity in the future, and, as EPA recognized, “there is no way to predict with certainty the 
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seasonal or annual capacity factor for each unit.” Id. at 149. See also Response to Sierra Club 
Comment IV.B.3.  
 

 

 

Since issuance of the Final Permit in April 2018, Schiller Station has substantially reduced 
operation of its three units. Generation at the two coal-fired units (Units 4 and 6) dropped from 
an annual average between 10-20% of total capacity to less than 0.5% in 2020. Generation at the 
wood-fired unit (5) dropped over 50% capacity in 2018 and 2019 to about 6% capacity in 2020. 
None of the three units operated at all in 2021. See Figure 1. In a change from the Final Permit, 
GSP, who took over ownership of Schiller Station in January 2018, has requested flow 
limitations that will limit the generation capacity of the units and removal of provisions in the 
Final Permit that require GSP to install wedgewire screens.  

 
 

 

Figure 1. Generation (MWh) per month for Schiller Station Units 4, 5, and 6 from 
January 2018 through December 2021. 

2.1 Entrainment 

To minimize entrainment, the Final Permit requires installation and year-round operation of fine-
mesh wedgewire screens. In addition, the Final Permit requires the Permittee to shutdown intake 
pumps associated with a particular unit to the extent practicable when not operating the unit. See 
Final Permit Parts I.A.11.a.1 and 3. In the modification request, GSP proposed an alternative to 
minimize entrainment in which the Permittee would limit operation of Schiller Station to a single 
unit from April through October (a 66.8% reduction in flow during this period). For November 
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through March, GSP proposed flow limits that would allow it to operate all three units at design 
flow (0% reduction). In its initial discussions about the modification with GSP, EPA inquired 
about additional flow reductions during November through March, recognizing that operation at 
full design flow for the entire period (i.e., all 3 units) was unlikely and that early life stages of 
certain highly valuable commercial and recreational species (e.g., Atlantic cod, winter flounder) 
or important prey species (e.g., American sand lance) can be present in relatively high densities 
during late winter/early spring. See Notes from May 12, 2021, Meeting. In response, GSP 
proposed a 40% flow reduction applied as a seasonal limit from November to March over all 
three units. See email from GSP to EPA dated May 20, 2021. Below, EPA evaluates the 
effectiveness of the proposed flow reductions in comparison to the estimated effectiveness of 
wedgewire screens in the Final Permit. 
 
For the Draft BTA determination, EPA estimated that wedgewire screens with a slot size of 0.8 
mm would result in a 37% reduction in the entrainment of fish eggs and larvae. See 2015 Fact 
Sheet at 114-118. This estimate was based on physical exclusion of eggs and larvae with a 0.8-
mm slot size after accounting for the likelihood of survival if an organism contacts the screens. 
Based on available information, EPA estimated relatively high survival for fish eggs but low 
survival of larvae. Id. EPA maintained, in response to comments from both PSNH and Sierra 
Club, that this estimate was suitably conservative considering both that factors other than 
physical exclusion could result in higher effectiveness (e.g., hydraulic bypass) and that the 
potential uncertainty associated with survival of organisms exposed to the screens could lower 
effectiveness. See Responses to PSNH Comment V.B.5 (at 109) and Sierra Club Comment 
IV.B.6 (at 302). In the Fact Sheet, EPA also estimated that entrainment mortality of 
macrocrustaceans would be eliminated owing to their relatively large size and likelihood of 
survival. In response to Sierra Club’s comments on the Draft Permit, EPA reconsidered the 
potential effectiveness of wedgewire screens for macrocrustacean entrainment and decreased the 
estimated effectiveness for the reduction in macrocrustacean mortality to 80%. See Response to 
Sierra Club Comment IV.B.1 (at 283). Using the corrected early life stage densities from 
Response to Sierra Club Comment II.D (at 214), EPA estimated that 0.8 mm-slot wedgewire 
screens would save about 54.3 million fish eggs and larvae and 475 million macrocrustacean 
early life stages annually.4  
 
As explained above, none of the three units at Schiller Station has operated since June 2020. In 
fact, GSP explained in its request for a permit modification that the units have been in a long-
term outage status with the Independent System Operator of New England (ISO-NE). GSP has 
said that it expects that future operation of the three units at Schiller Station will be 
“intermittent” and, as a result, operational controls (i.e., flow limits) may be used in lieu of the 
installation and operation of physical equipment (i.e., wedgewire screens) to address 
entrainment. GSP has also informed EPA that it anticipates that it will make one or more of its 
three units available to ISO-NE for operation beginning in December 2022. In determining the 
BTA for the Final Permit, EPA considered that the coal-fired units 4 and 6 operated 
intermittently. See Response to Sierra Club Comment IV.B.6. However, the Permittee at the time 

 
4 As explained in the Response to Comments, EPA eliminated green crab (Carcinus maenas) from the count of 
macrocrustacean entrainment. For an explanation, see Responses to PSNH Comments V.B.2 and VII.A.13, as well 
as to Sierra Club Comments IV.B.1 and B.3. EPA adjusted the macrocrustacean entrainment counts, which were 
based on operational flows during the 2006-07 study, to design flow. 
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(PSNH) was opposed to flow limits as enforceable operational conditions to achieve entrainment 
reductions based on their expected operations at the time. For the first time, GSP has proposed 
enforceable flow limits to achieve entrainment reductions.  
 
GSP has recently proposed restricting flow to 41.8 MGD, equivalent to operation of a single unit, 
between April 1 and October 30. This flow limit is a 66% reduction from the design flow (125.8 
MGD5) and will, therefore, achieve a 66% reduction in entrainment of all early life stages during 
this period6, which coincides with the peak period of entrainment, which is a substantial increase 
over the estimated 37% reduction in entrainment mortality of fish eggs and larvae achieved with 
wedgewire screens. Based on entrainment data from the 2019 pilot study, a 66% reduction in 
flow from April through October will save about 163 million fish eggs and larvae compared to 
about 103 million fish eggs and larvae saved over this same period with wedgewire screens.7 
GSP did not count macrocrustacean entrainment during the 2019 pilot study; EPA therefore used 
data from Normandeau 2008 (AR-136) to estimate the impacts to macrocrustaceans. The 
proposed flow reduction will save about 384 million macrocrustacean early life stages over this 
period. Compared to wedgewire screens, flow reductions are estimated to be 14 percent less 
effective for macrocrustaceans (66% vs. 80%). EPA expected wedgewire screens would be 
highly effective for reducing entrainment mortality of macrocrustaceans due to the relatively 
large size and high survival of these organisms.  
 
GSP initially proposed full operation of all three units (125.8 MGD) from November 1 to March 
31 (a 0% reduction in flow). Because more than 99% of macrocrustacean entrainment occurs 
between April and October, full operation from November through March does not measurably 
impact the annual entrainment reduction of macrocrustaceans. For fish eggs and larvae, 88% of 
the annual entrainment occurs between April and October. For this reason, the annual 
entrainment reduction is estimated to be about 59% when allowing for full operation of the three 
units from November 1 to March 31. However, early life stages of several species are present in 
relatively high numbers in late winter and early spring (February-March) that are commercially, 
recreationally, and/or ecologically important, including Atlantic cod, winter flounder, and 
American sand lance.8 EPA asked the Permittee to consider if any flow reduction would be 
feasible from November through March. See Notes from May 12, 2021, Meeting. GSP 
responded with a proposal to achieve an overall 40% seasonal reduction in flow from November 
to March to be achieved cumulatively over all three units. See email from E. Tillotson, GSP, to 
D. Houlihan, EPA (May 20, 2021).  

 
5 Part I.A.2 in the 2018 Permit establishes flow limits from Outfalls 002, 003, and 004 (152.6 MGD) carried forward 
from the 1990 Permit that exceed the design flow of the intake pumps for Units 4, 5 and 6. See 2015 Fact Sheet p. 
25. Review of discharge monitoring data demonstrates that the maximum reported discharge does not exceed the 
design flow of the intake pumps.  
6 In its CWA § 316(b) Rulemakings, EPA considers that entrainment is proportional to flow and a reduction in flow 
results in a proportional reduction in entrainment. See 79 Fed. Reg. 48,331. 
7 The estimated number of organisms saved based on the 2019 study is higher than the estimated number from the 
Response to Comments document because the total number of organisms entrained in 2019 was higher than in 2006-
7, particularly from June through September.  
8 Atlantic cod and winter flounder are managed fisheries whose Regional stocks have experienced low recruitment 
in recent years. See Omnibus Essential Fish Habitat Amendment. https://www.nefmc.org/library/omnibus-habitat-
amendment-2. Sand lance are an important prey species for many species of fish, birds, and marine mammals, 
including Atlantic cod, Atlantic sturgeon, roseate tern, humpback whales, and fin whales. See Staudinger et al. 2020. 
The role of sand lances (Ammodytes sp.) in the Northwest Atlantic Ecosystem. Fish and Fisheries 21: 522-556. 

https://www.nefmc.org/library/omnibus-habitat-amendment-2
https://www.nefmc.org/library/omnibus-habitat-amendment-2


Draft Modification NPDES Permit No. NH0001473 Page 8 of 18 
 

 
The density of early life stages is substantially higher in February and March than in November 
through January. See Modification Request at 4. Therefore, the timing of the flow reductions 
from November through March greatly impacts the effective entrainment reduction during this 
period. For example, if the Permittee shuts down all three units in November and December (0 
MGD) and operates all three units at design flow (125.8 MGD) from January through March, the 
overall seasonal reduction in flow would be 40% but the reduction in fish egg and larvae 
entrainment would only be about 4% relative to baseline values. In comparison, if the Permittee 
operates two units during each month from November through March (83.6 MGD), the seasonal 
flow reduction would be 33% but could achieve a 31% reduction in entrainment over this period. 
Because the flow restrictions during this period are intended to provide additional protection for 
early life stages of certain species, the flow reductions should coincide with the peak densities of 
those same species. Therefore, EPA proposes an average monthly flow reduction of 33% 
(equivalent to operation of two units) during February and March with no flow reduction in 
November through January. The overall seasonal flow reduction is less than GSP proposed (13% 
vs. 40%) but the effective entrainment reduction will be higher (30%) because it optimizes flow 
reductions when densities are higher. Further, EPA proposes to maintain maximum daily flow 
limit in February and March at design flow (125.8 MGD), which provides flexibility for the 
Permittee to operate all three units for short periods, but still provides for significant reductions 
in entrainment during February and March. Under these conditions, the annual fish egg and 
larvae entrainment reduction will be 63% as compared to the conservatively-estimated fish egg 
and larvae entrainment reduction of 37% with wedgewire screens. 
 
The Final Rule requires that the permitting authority establish site-specific entrainment controls 
that “reflect the maximum reduction in entrainment warranted after consideration of factors 
relevant for determining the best technology available for minimizing adverse environmental 
impact at each facility.” 40 CFR § 125.98(f). As explained above, the proposed flow limitations 
will result in a 63% annual entrainment reduction for fish eggs and larvae, which is greater than 
the conservatively-estimated 37% entrainment reduction for these organisms with wedgewire 
screens as required by the Final Permit. The flow limits are expected to result in more 
entrainment of macrocrustaceans than wedgewire screens would; however, the 14% decrease in 
anticipated effectiveness for macrocrustaceans is tempered by other considerations. First, the 
flow limits can be met without installation of any new technology. Entrainment reductions 
achieved through enforceable flow limits are therefore realized immediately, whereas reductions 
from wedgewire screens would not be realized for several years (i.e., until the screens are 
installed and commissioned). Second, there is less uncertainty about the size of entrainment 
reductions resulting from flow limits versus entrainment reductions from the wedgewire screens. 
Unlike wedgewire screens, which are designed to minimize entrainment by physically excluding 
organisms from being entrained, flow reductions reduce the number of organisms exposed to the 
cooling water intake structure at all. In addition, flow reductions act to reduce entrainment 
equally for all life stages. EPA explains in the Fact Sheet (at 114-118), wedgewire screens are 
likely to be more effective at reducing entrainment mortality for fish eggs and for 
macrocrustaceans (as these life stages are larger and more likely to survive contact with the 
screens) and less effective for larval fish. Compared to eggs, proportionally more larval fish 
survive to the next life stage and, as a result, contribute to the local population of juvenile and 
adult fish. At the same time, the Final Permit’s estimated 37% reduction for fish eggs and larvae 
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was conservative because it was based solely on physical exclusion and did not account for 
larval avoidance or hydraulic bypass, which are likely to occur. See Response to PSNH 
Comment B.B.5 and Sierra Club Comment IV.B.4. In addition, EPA (and Sierra Club) 
recognized that, at the time of the Final Permit, Schiller Station was not operating at design flow 
and additional entrainment reductions would likely be achieved based on the difference between 
design and actual intake flow (albeit not enforceable as flow limits under the Final Permit). See 
Response to Sierra Club Comment IV.B.3. In other words, EPA expected the actual entrainment 
reduction from the use of wedgewire screens at Schiller Station to exceed 37%, which further 
supports the flow limits proposed in this modification. Based on the analysis, consideration of 
the technology, and specific facts and circumstances of this case, EPA has determined that, on 
balance, the proposed flow reductions at Schiller Station are comparable to, or more effective 
than, wedgewire screens for minimizing entrainment of eggs and larvae. As a result, Parts I.A.2 
and I.A.11 of the Draft Permit Modification would establish flow limitations in lieu of 
installation of wedgewire screens for entrainment.  
 

2.2 Impingement 
 
The basis of the impingement mortality BTA standard in the Final Rule is well operated, 
modified traveling screens (as defined at 40 CFR § 125.92(s)) with fish-friendly returns. 40 CFR 
§ 125.94(c)(5). See also 79 Fed. Reg. at 48,328-29. In addition to this technology, the Final Rule 
provides for six alternative BTA compliance options. Compliance with any one of the 
alternatives in 40 CFR § 125.94(c)(1) through (7) will meet the BTA standard for impingement 
mortality. 40 CFR § 125.94(c). See also 79 Fed. Reg. 48,321. Under 40 CFR § 122.21(r)(6), the 
facility identifies its approach to meet the impingement mortality standard by identifying the 
compliance method for the entire facility or, alternatively, for each cooling water intake 
structure. As explained above, the previous Schiller Station NPDES permit expired (and the 
NPDES application for re-issuance was submitted) prior to promulgation of these regulations. As 
such, the application did not identify the chosen method of compliance with the impingement 
mortality standard. EPA made the best technology available (BTA) determination for the 2018 
Final Permit pursuant to the “ongoing permit proceeding” provision at 40 CFR § 125.98(g).  
 
Schiller Station’s Final Permit required installation and year-round operation of fine-mesh 
wedgewire screens with a design through-screen velocity no greater than 0.5 fps, which would 
have satisfied the alternative impingement mortality BTA option at 40 CFR § 125.94(c)(2). See 
Final Permit Parts I.A.11.a.2. The modification to the BTA for entrainment based on flow 
reductions, described above, necessitates a change to the BTA for impingement mortality in the 
Final Permit. Without wedgewire screens, the Station will not achieve a through-screen velocity 
of 0.5 fps at either CWIS.9 For this reason, the Draft Permit Modification must establish a new 
BTA for impingement mortality at Schiller Station. However, EPA is not revisiting its 
determination that the existing traveling screens at Schiller Station are not adequately protective 
to satisfy the requirements of CWA § 316(b) and do not meet the BTA for impingement 
mortality at 40 CFR § 125.94(c)(5). See 2015 Fact Sheet pp. 101-104.  

 
9 Under Schiller’s current configuration, the through-screen velocity (TSV) for the CWIS serving Unit 4 is 1.38 fps 
at mean low water (MLW), and the TSV for the CWIS serving Units 5 and 6 is 0.68 fps at MLW. 2015 Fact Sheet at 
101. In addition, the intake velocity at the tunnel entrance for the CWIS serving Unit 4 is 1.97 fps, which may result 
in entrapment. Id. 
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In its modification request, GSP proposes to minimize impingement mortality pursuant to 40 
CFR § 125.94(c)(6), that is, based on a system of technologies, management practices, and 
operational measures, including, for example, the existing traveling screens, design data, 
operating data, and dispatch modeling that would inform permit conditions. See Letter from E. 
Tillotson, GSP, to E. Weitzler, EPA (June 27, 2022). The alternative requested by GSP is a 
system of combination of technologies and operational measures whose demonstrated 
performance is the BTA for impingement reduction at the site. 40 CFR § 122.21(r)(6) (“the 
owner or operator that chooses to comply via 40 CFR 125.94(c)(5) or (6) must also submit an 
impingement technology performance optimization study”). See also 79 Fed. Reg. at 48,347. The 
evaluation must include the calculated percent impingement mortality reflecting optimized 
operation of the system of technologies, operational measures, and best management practices 
and all supporting calculations. See 79 Fed. Reg. at 48,347. GSP has not yet completed the two-
year optimization study, has not proposed any permit conditions that specify optimal operation of 
the technology or operational measures, and has not identified which combination of 
technologies and operational measures it has selected to comply with the impingement mortality 
standard. In order to demonstrate BTA performance under 40 CFR § 125.94(c)(6), GSP plans to 
conduct a two-year, site-specific optimization study in which it will analyze a combination of 
“management practices, operational measures, and technologies (e.g., behavioral deterrents, 
screen rotation, pressure washes, strategically-planned outages, debris minimization techniques, 
pump capacity)” in addition to the biological monitoring required for the study. See Letter from 
E. Tillotson, GSP, to E. Weitzler, EPA (June 27, 2022) at 3. Observable and enforceable 
conditions would be established in a subsequent permit re-issuance based on the results of the 
optimization study to ensure that the technology results in IM reductions comparable to the 
impingement mortality performance standard at 40 CFR § 125.94(c)(7). 40 CFR § 125.94(c)(6) 
(“the Director’s decision will be informed by comparing the impingement mortality performance 
data under 40 CFR 122.21(r)(6)(ii)(D) to the impingement mortality performance standard that 
would otherwise apply under paragraph (c)(7) of this section.”).  
 
EPA expects that GSP will include the flow limitations as part of the demonstration required 
under 40 CFR § 125.94(c)(6). This alternative recognizes use of technologies that reduce the 
number of organisms impinged, thereby reducing impingement mortality (i.e., an organism that 
is never impinged cannot be killed by impingement). See 79 Fed. Reg. at 48,347. A reduction in 
impingement (e.g., resulting from limitations on flow) is treated as equivalent to a reduction in 
impingement mortality and can be considered in determining whether chosen technologies and 
operational measures represent BTA. See id. For example, an intake operated at less than 24 
percent of its design flow on an annual basis could be considered to achieve a level of 
performance better than or equivalent to the impingement mortality performance standard at 40 
CFR § 125.94(c)(7) and would be considered compliant with impingement requirements.10 See 

 
10 40 CFR § 125.94(c)(7) provides an alternative for Permittees to meet a 12-month impingement mortality 
performance standard for all life stages of fish and shellfish of not more than 24 percent mortality, including latent 
mortality, for all non-fragile species collected or retained in a sieve with a maximum opening dimension of 0.56 
inches and kept for a holding period of 18 to 96 hours. The alternative for complying with the impingement 
mortality performance standard (40 CFR § 125.94(c)(7)) requires the owner or operator to demonstrate compliance 
through biological monitoring, which is the same monitoring that would be performed for the impingement 
technology optimization study required for the “systems of technologies” compliance alternative at 40 CFR 
§ 125.94(c)(6). 
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79 Fed. Reg. at 48,347. Because the Final Rule provides flexibility for the facility to demonstrate 
compliance using a single technology for the whole facility or an intake-specific technology, 
permit conditions that limit operation of Unit 4 (which is served by its own individual cooling 
water intake structure) at less than 24 percent of its annual design capacity (as flow limits) could 
be the BTA for impingement mortality at that intake. GSP requested flow limits that do not 
specify which units would be operated during which months and, as such, do not indicate that 
Unit 4 would operate at or less than 24 percent of its annual design capacity. As proposed, if 
GSP were to operate Unit 4 at the maximum intake flow only from November through January, 
the annual capacity would be 25% of design. Alternatively, 40 CFR § 125.94(c)(12) provides an 
option for Permittees that operate a cooling water intake structure used for one or more existing 
electric generating units with an annual average capacity utilization rate of less than 8 percent 
averaged over a 24-month block contiguous period (i.e., “low capacity utilization power 
generating units”). Pursuant to this provision, a permittee may request, and a permitting authority 
may establish, requirements for impingement mortality for that cooling water intake structure 
that are less stringent than the standards in paragraphs (c)(1) through (7). To date, GSP has not 
requested that EPA consider any such requirements but has indicated that it is evaluating whether 
the low capacity utilization provision is a “viable alternative” for Schiller Station. If EPA 
established any less stringent requirements under paragraph (c)(12), the Permittee would 
demonstrate compliance, in part by reporting the 24-month contiguous capacity utilization rate 
on its monthly DMR.  
 
The compliance option described above (flow limitation achieving no greater than 24 percent of 
annual capacity) would likely not be available for Unit 5 or 6. Units 5 and 6 are served by a 
single intake structure and, while the proposed flow limitations will reduce impingement, both 
units are not likely to operate at such low capacity such that the reduction alone will satisfy the 
impingement standard. EPA expects that additional optimization measures (e.g., rotation speed, 
scheduled outages, pressure washes, pump capacity) will be necessary to meet the impingement 
BTA alternative at 40 CFR § 125.94(c)(6). In addition to possible optimization measures, EPA 
encourages GSP to consider whether this intake could be configured to achieve an actual 
through-screen velocity of 0.5 fps or less. 40 CFR § 125.94(c)(3). This alternative is similar to 
the BTA selected in the Final Permit (based on the design flow of wedgewire screens) but 
considers the maximum operating intake velocity. Units 5 and 6 operate from the same cooling 
water intake and the through-screen velocity is relatively low, albeit not quite low enough to 
satisfy the BTA option of 0.5 fps. The current operation includes two traveling screens for each 
unit. However, if only one unit were operating (e.g., Unit 5) but the flow was diverted through 
three screens for the unit, EPA expects that the actual through-screen velocity would be no 
greater than 0.5 fps. EPA has not proposed permit conditions based on this alternative because it 
is unclear whether the current system can operate in this manner, but EPA encourages GSP to 
consider this option as it would eliminate the need for any biological monitoring during the 
period when only one unit operates (April through October). 
 
As explained above, GSP has not yet completed the required evaluation nor has it provided a 
demonstration of the expected impingement reductions consistent with optimization of a system 
of technologies. Permit conditions consistent with the demonstrated impingement mortality BTA 
would be established based on a performance optimization study including two years of 
biological monitoring in accordance with 40 CFR § 122.21(r)(6)(ii). See GSP Modification 

https://www.ecfr.gov/current/title-40/section-125.94#p-125.94(c)(1)
https://www.ecfr.gov/current/title-40/section-125.94#p-125.94(c)(7)
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Request p. 3. Under the Final Rule, the owner or operator of an existing facility must meet the 
impingement mortality requirements as soon as practicable after issuance of a final permit 
establishing the entrainment requirements under § 125.94(d). 40 CFR § 125.94(b)(1). See also 79 
Fed. Reg. at 48,322, 48,327. All NPDES permits after the effective date of the Final Rule must 
include conditions meeting the BTA standards. 40 CFR § 122.44(b)(3). EPA asked GSP to 
clarify how it planned to achieve compliance with § 125.94(c)(6), including how it would 
account for flow reductions and whether the traveling screens would operate with sufficient 
frequency to demonstrate optimization. See Meeting Notes from May 13, 2021; Letter from E. 
Tillotson, GSP, to E. Weitzler, EPA (June 27, 2022). GSP responded that its planned two-year, 
site-specific optimization study will analyze a combination of “management practices, 
operational measures, and technologies (e.g., behavioral deterrents, screen rotation, pressure 
washes, strategically-planned outages, debris minimization techniques, pump capacity)” in 
addition to the biological monitoring required for the study. See id. at 3. GSP further stated that 
“the final approach [for impingement] is developed after the permit is issued pursuant to the 
optimization study.” Id. 
  
EPA considered that allowing GSP an additional two years to establish a BTA for impingement 
may create tension with the requirement to achieve compliance “as soon as practicable” under 
the Final Rule. 40 CFR § 125.94(b)(1). On the one hand, GSP’s proposed methods for satisfying 
the BTA for entrainment and for impingement do not emphasize the installation of new 
technology (i.e., not already employed at Schiller Station).11 In other words, GSP has had time to 
evaluate the existing technology and potential operational measures to demonstrate how a 
combination of systems will minimize impingement mortality. Further, the 2018 Final Permit 
will expire on June 30, 2023, and the application for re-issuance of the permit must be submitted 
no later than January 1, 2023. The application must comply with the requirements at 40 CFR 
§ 122.21(r)(1)(ii), which includes information under § 122.21(r)(6) (“Chosen Method(s) of 
Compliance with Impingement Mortality Standard”). Applicants choosing to comply with the IM 
BTA standards under 125.94(c)(5) or (6) should have already completed the two-year 
impingement technology performance optimization study at the time the application is submitted. 
See 40 CFR § 122.21(r)(6).12 As GSP’s application for re-issuance of the Schiller Station 
NPDES permit is due less than 2 years from now, the Permittee should be prepared to submit the 
required information for its chosen method of impingement mortality compliance. On the other 
hand, Schiller Station’s impingement mortality BTA is affected by the site-specific entrainment 
BTA, which is wedgewire screens in the 2018 Final Permit. GSP must weigh the benefits of 
allocating considerable resources to a long-term study for impingement when the outcome of the 
requested modification is uncertain. In addition, Schiller Station has not operated since June 1, 
2020, which further complicates the timeline for conducting the required study (though notably 
has resulted in zero impingement during this period). See Letter from E. Tillotson, GSP, to E. 
Weitzler, EPA (June 27, 2022). Operating the traveling screens during this period simply to 
conduct a study may introduce impingement mortality that would otherwise not occur—an 

 
11 Although the flow limits are new in the sense that they have not yet been employed at Schiller Station, their 
effects on minimizing impingement can be estimated beforehand. 
12 The application requirements at 40 CFR § 122.21(r)(6)(ii) describe how to account for reductions in impingement 
and impingement mortality resulting from flow reductions, seasonal operations, and unit closure. See 79 Fed. Reg. at 
48,374 (“If the system of technologies includes credit for reductions in the rate of impingement by the system, the 
impingement technology performance optimization study required at § 122.21(r)(6)(ii) will provide an estimate of 
those reductions including relevant supporting documentation.”). 
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outcome at odds with the intent of the Rule. GSP’s June 27, 2022, letter states that Schiller 
Station is expected to begin operating again on December 2, 2022. In this case, additional time to 
conduct the required optimization study is warranted because the Facility has not been operating 
and EPA’s proposal in the Draft Permit Modification to allow GSP to meet the entrainment BTA 
via flow limits impacts compliance with the impingement mortality BTA in the Final Permit. 
The Draft Modified Permit requires the Permittee to complete the impingement technology 
optimization study no later than two years from the effective date of the Modified Permit. During 
the course of the study, EPA expects that GSP will evaluate the interim results and make changes 
to the technology or operating conditions as needed to identify the most appropriate set of 
operational characteristics to ensure long-term success.13 The results of this study will inform 
future permit requirements for impingement based on a system of technologies, management 
practices, and operational measures in accordance with CFR § 125.94(c)(6).  
 
Because Schiller Station has not been operating in recent years, its cooling water intake 
structures have not caused unacceptable levels of adverse environmental impact during that time. 
However, with operations expected to begin in December 2022, EPA wishes to minimize 
impacts as much as reasonably possible during the additional two years required for the 
optimization study. The Final Rule allows EPA to set interim BTA requirements. 40 CFR 
§ 125.94(h). See also Final Rule RTC p. 259, 262. EPA is proposing interim BTA limitations for 
impingement mortality at Schiller Station. EPA is proposing an interim 12-month performance 
standard for all non-fragile life stages of fish and shellfish of no more than 30 percent mortality. 
The performance standard is calculated monthly as the total number of fish and shellfish killed 
by impingement over the past 12 months (based on biological monitoring conducted for the 
optimization study) divided by the total number of fish and shellfish that would have been 
impinged assuming the Station was operating at design capacity over the past 12 months (i.e., 
observed impingement rate x total design flow). This calculation accounts for the reduction in 
impingement (and therefore, impingement mortality) at any traveling screen that serves a 
generating unit that does not operate. This value is slightly higher than the performance standard 
of 24 percent that would comply with the Final Rule at 40 CFR § 125.94(c)(7) but ensures that 
impingement mortality is controlled in the interim period while GSP completes the optimization 
study and before any appropriate measures it identifies can be established as enforceable permit 
conditions. EPA selected 30 percent based on evaluation of impingement data from 2006-2007 
and the proposed flow limitations in the Draft Modification. If the Permittee operates Unit 5 at 
full capacity (41.8 MGD) year-round, Unit 6 at full capacity from November through May, and 
Unit 4 at full capacity from November through January, the 12-month annual average 
impingement mortality based on 2006-7 data would be 35%. This value assumes 100% mortality 
of impinged fish (i.e., no improvements to the existing traveling screen operation since the 2006-
7 study) and 100% capacity of all three units from November through January. In addition, in 
accordance with the Final Rule, the interim impingement mortality standard is based only on 
non-fragile species. Given these conservative assumptions, EPA believes that the Facility can 

 
13 In both the 2015 Fact Sheet (p. 120) and Response to Comment (p. 77) EPA noted the potential loss of fragile 
species, particularly rainbow smelt. The proposed flow reductions will reduce impingement mortality for fragile 
species in February through October by preventing impingement of organisms in the first place. However, EPA 
encourages GSP to explore operational conditions and technologies in addition to flow reductions that could 
optimize protection of both non-fragile and fragile species, particularly at Unit 4 (which has the highest 
impingement during the 2006-7 biological monitoring) and during winter when flows are higher. 
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achieve a higher reduction in impingement mortality and proposes a 12-month performance 
standard of 30%.14 In addition, EPA proposes that the Permittee achieve compliance with the 
interim standard within 3 months of the effective date of the permit, which allows a period of 
time for the Permittee to operate the traveling screens and implement minor improvements (e.g., 
rotation speed and frequency, pressure wash settings, intake velocity) to reduce mortality of non-
fragile species. The Draft Modified Permit establishes an interim BTA for impingement 
mortality requiring the Permittee to achieve a 12-month impingement mortality performance 
standard, including latent mortality, of no more than 30% for all non-fragile species, effective 
within 3 months of the effective date of the Modified Permit.  
 

3.0 Endangered Species Act 
 
Section 7(a) of the Endangered Species Act of 1973, as amended (ESA), grants authority and 
imposes requirements on Federal agencies regarding endangered or threatened species of fish, 
wildlife, or plants (listed species) and habitat of such species that has been designated as critical 
(a “critical habitat”).  
 
Section 7(a)(2) of the ESA requires every Federal agency, in consultation with and with the 
assistance of the Secretary of Interior, to ensure that any action it authorizes, funds or carries out, 
in the United States or upon the high seas, is not likely to jeopardize the continued existence of 
any listed species or result in the destruction or adverse modification of critical habitat.  The 
United States Fish and Wildlife Service (USFWS) administers Section 7 consultations for 
freshwater species. The National Oceanic and Atmospheric Administration Fisheries Service 
(NOAA Fisheries) administers Section 7 consultations for marine and anadromous species. 
 
The Federal action being considered in this case is EPA’s proposed NPDES permit modification 
for Schiller Station. The Draft Permit is intended to modify the 2018 Permit in governing the 
Facility. As the federal agency charged with authorizing cooling water withdrawals by, and 
discharges from, this Facility, EPA determines potential impacts to federally listed species, and 
initiates consultation, when required under Section 7(a)(2) of the ESA.    
 
EPA reviewed the federal endangered or threatened species of fish, wildlife, and plants in the 
expected action area for the issuance of the Final Permit. See 2015 Fact Sheet pp. 174-175, 
Attachment E. The Federal action being considered in this case is limited to EPA’s proposed 
modification to the Final NPDES permit for Schiller Station. Atlantic sturgeon adults and 
subadults, shortnose sturgeon adults, and critical habitat for Atlantic sturgeon, all of which fall 
under the jurisdiction of NOAA Fisheries, occur in the vicinity of the Facility’s cooling water 
intake structures and discharges.15 NOAA fisheries expects that Atlantic sturgeon adults and 
subadults use the Piscataqua River for foraging year-round and for resting during spring and fall 
migrations, although tracking data indicate limited use of this area. Similarly, NOAA Fisheries 

 
14 The 12-month impingement mortality value should account both for organisms that were impinged and survived 
and organisms that were not impinged as a result of flow reductions. The Permittee should calculate the total number 
of fish killed divided by the total number of fish that would have been impinged at design flow over the course of 12 
months. The number of fish that would have been impinged can be calculated using the actual monthly impingement 
rate times the monthly design flow of the pumps.  
15 See https://www.greateratlantic.fisheries.noaa.gov/protected/section7/index.html] 

https://www.greateratlantic.fisheries.noaa.gov/protected/section7/index.html
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expects that shortnose sturgeon could be present from early spring to late fall. The protected 
species and habitat may be influenced by the withdrawals and discharges at the Facility. NOAA 
Fisheries designated critical habitat for the Gulf of Maine, New York Bight, Chesapeake Bay, and 
South Atlantic Distinct Population Segments of Atlantic Sturgeon, which became effective on 
September 18, 2017. See 82 Fed. Reg. 39,160 (August 17, 2017). The designated critical habitat 
includes the Piscataqua River from its confluence with the Salmon Falls and Cocheco rivers 
downstream to where the mainstem river discharges at its mouth into the Atlantic Ocean,16 which 
includes the action area. See 50 CFR § 226.225(d)(4). 
 
EPA previously determined, and NOAA Fisheries concurred, that the conditions and limitations 
in the NPDES Permit adequately protect federally-listed protected species and critical habitat. 
The proposed modification to the CWIS requirements in the Final Permit will not measurably 
alter the impact to federally-listed species or critical habitat. EPA explained in Section 2.0 of this 
Statement of Basis that the reductions in entrainment will be equivalent to, or greater than, the 
anticipated reductions from wedgewire screens. In addition, the entrainment reductions under the 
modified permit will be achieved when the modification becomes effective because no additional 
technology is required. The proposed impingement mortality BTA meets one of the compliance 
alternatives at 40 CFR § 125.94(c) and addressed in the Final Rule. As such, EPA maintains that 
the proposed modification will not change EPA’s determination and NOAA Fisheries’ 
concurrence that the Final Permit may affect, but will not adversely affect, federally-listed 
protected species or critical habitat. EPA notified USFWS and NOAA Fisheries Protected 
Resources Division that the Draft Permit Modification and Statement of Basis were available for 
review and provided a link to the EPA NPDES Permit website to allow direct access to the 
documents. Initiation of formal consultation is not required, but can be requested by EPA or by 
the Services where discretionary Federal involvement or control over the action has been 
retained or is authorized by law and if: 1) new information reveals effects of the action that may 
affect listed species or critical habitat in a manner or to an extent not previously considered in the 
analysis; 2) the identified action is subsequently modified in a manner that causes an effect to the 
listed species or critical habitat that was not considered in this analysis; 3) a new species is listed 
or critical habitat designated that may be affected by the identified action; or 4) there is any 
incidental taking of a listed species. 

4.0 Essential Fish Habitat 
 
Under the 1996 Amendments (PL 104-267) to the Magnuson-Stevens Fishery Conservation and 
Management Act (see 16 U.S.C. § 1801 et seq., 1998), EPA is required to consult with the 
NOAA Fisheries if EPA’s action or proposed actions that it funds, permits, or undertakes, “may 
adversely impact any essential fish habitat.” See 16 U.S.C. § 1855(b).  
 
The Amendments broadly define “essential fish habitat” (EFH) as: “waters and substrate 
necessary to fish for spawning, breeding, feeding, or growth to maturity.” See 16 U.S.C. 
§ 1802(10). “Adverse impact” means any impact that reduces the quality and/or quantity of EFH. 
50 CFR § 600.910(a). Adverse effects may include direct (e.g., contamination or physical 

 
16 Critical habitat boundaries also include the waters of the Cocheco River from its confluence with the Piscataqua 
River and upstream to the Cocheco Falls Dam and waters of the Salmon Falls River from its confluence with the 
Piscataqua River and upstream to the Route 4 Dam. These waters are outside of the action area. 
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disruption), indirect (e.g., loss of prey, reduction in species’ fecundity), site specific or habitat-
wide impacts, including individual, cumulative, or synergistic consequences of actions. 
 
EFH is only designated for fish species for which federal Fisheries Management Plans exist. See 
16 U.S.C. § 1855(b)(1)(A). EFH designations for New England were approved by the U.S. 
Department of Commerce on March 3, 1999. 
 
The Federal action being considered in this case is limited to EPA’s proposed modification to the 
Final NPDES permit for Schiller Station. EPA previously determined that the conditions and 
limitations in the NPDES Permit adequately protect all aquatic life, including those with 
designated EFH in the receiving water and that further mitigation is not warranted. EPA 
provided an assessment to NOAA Fisheries Habitat Division. See 2015 Fact Sheet pp. 173-174, 
Attachment D. The proposed modification to the CWIS requirements in the Final Permit will not 
measurably alter the impact on aquatic life, including those with designated EFH in the receiving 
water. EPA explained in Section 2.0 of this Statement of Basis that the reductions in entrainment 
will be equivalent to, or greater than, the anticipated reductions from wedgewire screens. In 
addition, the entrainment reductions under the modified permit will be achieved when the 
modification becomes effective because no additional technology is required. The proposed 
impingement mortality BTA meets one of the compliance alternatives at 40 CFR § 125.94(c) and 
addressed in the Final Rule. As such, EPA maintains that the proposed modification does not 
alter the determination under the Final Permit that this action requires no further mitigation. EPA 
notified NOAA Fisheries Habitat and Ecosystem Services Division that the Draft Permit 
Modification and Statement of Basis were available for review and provided a link to the EPA 
NPDES Permit website to allow direct access to the documents. Should adverse impacts to EFH 
be detected as a result of this permit action, or if new information is received that changes the 
basis for EPA’s conclusions, NOAA Fisheries Habitat Division will be contacted and an EFH 
consultation will be re-initiated.  

5.0 Coastal Zone Management Act 
 
The Coastal Zone Management Act (CZMA), 16 U.S.C. 1451 et seq., and its implementing 
regulations (15 CFR Part 930) require a determination that any federally licensed or permitted 
activity affecting the coastal zone with an approved Coastal Zone Management Program (CZMP) 
is consistent with the enforceable policies of the CZMP. EPA is prohibited from issuing a 
NPDES permit for any activity affecting any land or water use or natural resource of the coastal 
zone until the applicant certifies that the proposed activity complies with the State Coastal Zone 
Management program, and the State or its designated agency concurs with the certification or the 
Secretary of Commerce overrides the State’s nonconcurrence.  
 
In New Hampshire, the New Hampshire Coastal Program (NHCP) – 222 International Drive, 
Suite 175, Portsmouth, NH 03801 – is responsible for issuing federal consistency decisions. The 
Permittee submitted the required federal consistency certification and necessary data and 
information to the NHCP for the issuance of the Final Permit. EPA explained in Section 2.0 of 
this Statement of Basis that the reductions in entrainment will be equivalent to, or greater than, 
the anticipated reductions from wedgewire screens. In addition, the entrainment reductions under 
the modified BTA will be achieved immediately because no additional technology is required. 
The proposed impingement mortality BTA meets one of the compliance alternatives at 40 CFR 
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§ 125.94(c) and addressed in the Final Rule. As such, EPA expects the NHCP will find the 
discharge consistent with the CZMA and its enforceable policies. 

6.0 State Certification 
 
EPA may not issue a permit unless the State Water Pollution Control Agency with jurisdiction 
over the receiving water(s) either certifies that the effluent limitations contained in the Draft 
Permit Modification are stringent enough to assure that the discharge will not cause the receiving 
water to violate the State WQSs or it is deemed that the state has waived its right to certify. 
Regulations governing state certification are set forth in 40 C.F.R. § 124.53 and § 124.55. EPA 
has requested permit certification by the State pursuant to 40 C.F.R. § 124.53 and expects that 
the Draft Permit Modification will be certified.  
 
If the State believes that any conditions more stringent than those contained in the Draft Permit 
Modification are necessary to meet the requirements of either the CWA §§ 208(e), 301, 302, 
303, 306 and 307, and with appropriate requirements of State law, the State should include such 
conditions and, in each case, cite the CWA or State law reference upon which that condition is 
based. Failure to provide such a citation waives the right to certify as to that condition. The only 
exception to this is that the sludge conditions/requirements implementing § 405(d) of the CWA 
are not subject to the § 401 State Certification requirements. Reviews and appeals of limitations 
and conditions attributable to State Certification shall be made through the applicable procedures 
of the State and may not be made through the applicable procedures of 40 C.F.R. § 124.  
 
In addition, the State should provide a statement of the extent to which any condition of the Draft 
Permit Modification can be made less stringent without violating the requirements of State law. 
Since the State’s certification is provided prior to permit issuance, any failure by the State to 
provide this statement waives the State’s right to certify or object to any less stringent condition. 
 
It should be noted that under CWA § 401, EPA’s duty to defer to considerations of state law is 
intended to prevent EPA from relaxing any requirements, limitations or conditions imposed by 
state law. Therefore, “[a] State may not condition or deny a certification on the grounds that 
State law allows a less stringent permit condition.” 40 C.F.R. § 124.55(c). In such an instance, 
the regulation provides that, “The Regional Administrator shall disregard any such certification 
conditions or denials as waivers of certification.” Id. EPA regulations pertaining to permit limits 
based upon water quality standards and state requirements are contained in  
40 C.F.R. § 122.4(d) and 40 C.F.R. § 122.44(d). 

7.0 Administrative Record, Public Comment Period, Hearing Requests, and Procedures for 
Final Decision 

 
All persons, including applicants, who believe any condition of the Draft Permit Modification is 
inappropriate must raise all issues and submit all available arguments and all supporting material 
for their arguments in full by the close of the public comment period to:  
 
Danielle Gaito 
Water Division  
5 Post Office Square - Suite 100 - Mailcode 06-4 
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Boston, MA  02109-3912 
Email: gaito.danielle@epa.gov  
Telephone: (617) 918-1297  
 
Prior to the close of the public comment period, any person, may submit a written request to 
EPA for a public hearing to consider the Draft Permit Modification. Such requests shall state the 
nature of the issues proposed to be raised in the hearing. A public hearing may be held if the 
criteria stated in 40 CFR § 124.12 are satisfied. In reaching a final decision on the Draft Permit 
Modification, EPA will respond to all significant comments in a Response to Comments 
document attached to the Final Permit Modification and make these responses available to the 
public at EPA's Boston office and on EPA’s website.  
 
Following the close of the comment period, and after any public hearings, if such hearings are 
held, EPA will issue a Final Permit decision, forward a copy of the final decision to the 
applicant, and provide a copy or notice of availability of the final decision to each person who 
submitted written comments or requested notice. Within 30 days after EPA serves notice of the 
issuance of the Final Permit decision, an appeal of the federal NPDES permit may be 
commenced by filing a petition for review of the permit with the Clerk of EPA’s Environmental 
Appeals Board in accordance with the procedures at 40 CFR § 124.19. 
 
Following U.S. Centers for Disease Control and Prevention (CDC) and U.S. Office of Personnel 
Management (OPM) guidance and specific state guidelines impacting our regional offices, 
EPA’s workforce has been directed to telework to help prevent transmission of the coronavirus. 
While in this workforce telework status, there are practical limitations on the ability of Agency 
personnel to allow the public to review the administrative record in person at the EPA Boston 
office. However, any documents relating to this draft can be requested from the individual listed 
above. 
 
The administrative record on which this Draft Permit Modification is based may be accessed at 
EPA’s Boston office by appointment, Monday through Friday, excluding holidays, from Danielle 
Gaito, U.S. EPA, Water Division, Stormwater and Construction Permits Section, 5 Post Office 
Square, Suite 100 (06-4), Boston, Massachusetts 02109-3912; or via email to: 
gaito.danielle@epa.gov. 
 
 
 
 
 
Date October 2022 Ken Moraff, Director  

Water Division 
             U.S. Environmental Protection Agency 

mailto:gaito.danielle@epa.gov
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